CHANGES IN LAW AND REGULATION

THE JUST CULTURE JOURNEY IN EUROPE:
LOOKING BACK AND

LOOKING FORWARD

As aviation changes to adapt to the changing world, and as people adapt to change, there
is always the potential for things to go wrong. This brings us to the notion of ‘just culture’,
which has also changed over the years, as Roderick van Dam, Maria Kovacova and Tony

Licu describe.

Just Culture has evolved significantly since 2005 when it was
described in a EUROCONTROL safety report. It is now captured in
EU law through EU Regulations 996/2010 (Accident and Incident
Investigation), 390/2013 (Performance Regulation) and 376/2014

(Occurrence Reporting).

Just Culture is an act of balance between safety and administration
of justice interests. But the Just Culture concept does not simply
identify two protagonists that are expected to sort out their
respective roles and responsibilities.

There is a need for Just Culture at the corporate (or organisational)
level to help secure a healthy reporting environment. Internal
processes have started to emerge for handling and assessing acts
as reported within the organisation.

There is an increased interaction with judiciary. The EUROCONTROL
Just Culture Task Force (JCTF), in close cooperation with IFATCA
and ECA, has reached out to more than 200 prosecutors, judges and
other representatives of the judiciary from over 20 European States,

inside and outside the EU.

Aviation and the railways have teamed up to promote the Just
Culture concept as a way of thinking in multi-modal transport,
rather than a individual narrow ATM view.

Where are we coming from?

Ever since the systematic investigation
of aviation accidents with the aim of
accident prevention, there has been at
problem of the use of these findings for
other reasons.

The improvement of aviation safety is
based, to a large extent, on feedback
from a system of accident/incident data
collection and analysis that serves the

whole industry as well as its regulators,
allowing it to adapt and improve
equipment and procedures. Learning
depends on systematic and traceable
records and active participation and
reporting from all aviation actors.

In such safety critical domains as
aviation and railways, criminal sanctions
have always been an essential tool for
sovereign States to enforce specific

ways of working and to prevent and
sanction unacceptable behaviour.

But there is concern among aviation
and railway professionals, including air
navigation service and infrastructure
providers, airlines and railway safety
regulators, manufacturers, railway
undertakings and interest groups,
about the interpretation of safety by
the general public and especially by
the criminal judiciary. This has led to
growing fear of litigation and threat of
criminal sanctions against individuals
and organisations that are seen as partly
or fully responsible for an incident

or accident, which they may have
reported. Words such as “criminalisation”
are sometimes used to describe
misdirected and unwarranted activities
by the judiciary in the criminal law
domain to address actions and events
that should be dealt with in the safety
domain.

In aviation, concepts such as‘non-
punitive reporting’and ‘blame-free
reporting’ were the precursors to
the more realistic concept of Just
Culture’ In general, aviation/railway
professionals seem to have accepted
that calling for a blanket immunity is
not the right way forward.

When the legal consequences of Just
Culture were first discussed, the initial
reaction was that most European

States would need to amend their

laws significantly. The general feeling

was that a Just Culture could not be
implemented without such changes. Pp
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gross negligence or wilful misconduct
depends upon the existing criminal

law and procedural criminal law of a
State. Even in the absence of a policy,
discussions with prosecutors from more
than twenty States have revealed a
tendency - in particular with aviation
or railway incidents to not formally
prosecute such incidents (“No blood

on the runway or the rails”), unless

In Europe, Just Culture is maturing. That is happening
because of a more mature understanding among
different stakeholders of how Just Culture serves both

safety and justice.

unacceptable behaviour (e.g., a drunken
driver, pilot or controller) played a role.

Another JCTF/IFATCA-ECA/ERA
deliverable is the training of aviation/
railway experts to help national
prosecutors — at their request — to
understand the technical and
operational aspects of a particular
incident or accident. An ongoing series
of discussions and exercises between
pilots, air traffic controllers, train drivers,
and train controllers has met with
great enthusiasm from all participants.
The first list of experts to be invited

by a prosecutor for a first briefing is
underway.

Light at the end of the tunnel?

Finally, let’s now take a look at the
actual interpretation and acceptance of
Just Culture as now imbedded in the EU
and the pan-European domain. Recent
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discussions related to ongoing national
indictments and criminal court cases in
ATC provide an important and realistic
picture of the practical assessment
implementation of Just Culture.

Just Culture is now established in
Europe and widely recognised in

other Regions, and by ICAQ. It is based
on a realistic concept that focusses

on mutually
recognised needs
for any civil
society: safety for
its citizens and
full respect of the
rule of law.

In Europe,

Just Culture is
maturing. That is happening because of
a more mature understanding among
different stakeholders of how Just
culture serves both safety and justice.
The JCTF deliverables and a number of
the provisions of Regulations 996 and
376 have been instrumental in starting
discussions at the corporate level and
also with and within the judiciary.

To put things into perspective,
thousands of incident reports are
generated yearly in each State. Of these,
very few reach the prosecutor, mostly
through the airline or provider involved.
Often these are discussed in the context
of regular informal meetings, which
provide the prosecutor with a growing
insight and understanding. But, of
course, a prosecutor and a court may
take decisions and actions in a case that
others interpret differently. So be it. The
law may be tough, but it is the law! The
good news is that these discussions and
views are increasingly held openly and
will ultimately inform and benefit both
sides.

The main conditions for a successful
effort towards a widespread
establishment of Just Culture in

the aviation and railway domains

have been identified and tested.

Not surprisingly, they focus on
harmonisation of applicable norms and
(criminal) processes, on continuous
communication and cooperation and,
perhaps most importantly, on trust. &
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